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Brief Background Kwoyelo Trial

Thomas Kwoyelo, former LRA combatant, was injured 
and captured (although some say he surrendered 
upon his injury) by the UPDF in March 2009, in the Ga-
ramba National Game Park in Democratic Republic of 
Congo. After being in custody by military intelligence 
for over three months, he was transferred to Gulu Pris-
on and then to Luzira Prison. He applied for amnesty 
on January 12, 2010, but the DPP held on to his fi les 
and did not respond. (The Amnesty Act, under section 
3(3), provides that when a reporter who has met the 
amnesty requirements (renouncing rebellion, releas-
ing weapons) is in detention, the DPP has to certify 
that he/she is satisfi ed that the reporter is not charged 
or detained to be prosecuted for any other off ence un-
related to war or armed rebellion, before the reporter 
can be released.) The Amnesty Commission sent a let-
ter on March 19, 2010 requesting for certifi cation from 
the DPP to enable the Amnesty Commission to grant 
an amnesty certifi cate. A response to this letter never 
came. Kwoyelo was charged with crimes (that were 
committed in the course of war) under the Penal Code 
Act in June 2009. In August 2010, he was charged with 
grave breaches/war crimes under the Geneva Con-
ventions Act 1964, which domesticates the four Ge-
neva Conventions that set out the norms of permitted 
conduct in the context of (international) armed con-
fl ict and the rights and protection of non-combatants

Kwoyelo is being tried by the International Crimes Di-
vision (ICD) of the High Court of Uganda, which was 
originally set up in 2008 as the “War Crimes Division”, 
implementing part of Juba Peace Agreement Agenda 
Item No Three on Accountability and Reconciliation. 
The Legal Notice (International Crimes Division) Prac-
tice Directions No. 10 of 2011 that redesignated the 
War Crimes Division as “International Crimes Division” 
(May 31, 2011) determines the jurisdiction of the ICD 
as “any off ence relating to genocide, crimes against 
humanity, war crimes, terrorism, human traffi  cking, 
piracy and any other international crimes as may be 
provided for under the Penal Code Act, Cap. 120, the 
Geneva Conventions Act, Cap. 363, the International 
Criminal Court Act, No. 11 of 2010 or any other penal 
enactment.” The Criminal Court Act will not be used in 
Kwoyelo’s trial as it was only assented to in June 2010 
and does not have retroactive application (according 
to the DPP and ICD judges and registrar). Kwoyelo is 
the fi rst person to be tried by the ICD. The registrar 
of the ICD has publicly stated the ICD will not apply 
the death penalty. (The Geneva Conventions Act pro-
vides for a maximum sentence of life imprisonment, 
but the Penal Code Act allows the death penalty.)

Thomas  Kwoyelo  in the Dock on 11th 07 2011
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The bench of three judges who are hearing the 
Kwoyelo Trial

The Court room was filled to capacity. There was not enough space 
to allow everyone who had come to the High Court to attend the 
opening of the trial.

Thomas Kwoyelo Consults with his lawyer Learned  Counsel  Kaleb 
Alaka

Beyond Juba Legacy?

The discussion around the establishment of the ICD 
started during the negotiation of Juba Peace Talks 
Agenda Item No 3, with a focus on how to address 
LRA fears of the ICC, and to establish mechanisms 
that could lead to a withdrawal of the ICC arrest war-
rants. This raises the question: under the Rome Statute 
principle of complementarity, what is the impact of 
the current proceedings before the ICD on the ICC ar-
rest warrants? At least for the time being, there is no 
direct impact on the ICC arrest warrants as the Gov-
ernment of Uganda has not started investigations or 
prosecutions in relation to the cases before the ICC. 

During the stakeholders meeting prior to the opening 
of Kwoyelo’s trial, the ICD judges publicly stated that 
the ICD “[is] not after the ICC cases”, but that it is able 
to try them were they to be brought before the Divi-
sion. It was stated that the ICD seeks to “complement” 
the ICC proceedings. Although there is no formal re-
lationship between the ICD and the ICC, the ICC pros-
ecutors and ICD prosecutors have shared information 
regarding investigations and reportedly also evidence.

Criticism ICD

Some concerns have been raised over whether the 
ICD’s proceedings will be fair (by Human Rights Watch, 
amongst others). These concerns focus mainly on the 
fact that the defence counsel has had thus far no ac-
cess to evidence and witness statements held by the 
prosecution. (As intimated by the defence counsel 
the need for full disclosure including mitigating and 
exculpatory evidence would be one raised as a pre-
liminary objection at the trial.) Furthermore, the ICD 
has no formal victim and witness protection mea-
sures in place. The ICD has further been criticized 
for not conducting enough outreach. The Refugee 
Law Project does not necessarily share this criticism.

The Bench, Defence Team and Prosecu-
tion Team 

On the ICD bench sit Justice Dan Akiiki Kiiza (head 
ICD), Justice Elizabeth Ibanda Nahamya and Justice 
Alfonse Chigamoy Owiny-Dollo. The defence team 
is composed of Caleb Alaka and John Francis On-
yango. The prosecution is led by Joan Kagezi who is 
assisted by Lino Anguzu, William Byansi and Brian Ka-
lenge (Senior Researcher/Advisor to the Prosecution). 

Court Proceedings

On Monday, July 11, 2011, the first International 
Crimes Division (ICD) Criminal Session opened at 
Gulu High Court and former LRA colonel Thomas 
Kwoyelo appeared before the ICD for plea taking.  



After an inspection of the Guard of Honour, the Princi-
pal Judge, three ICD judges, the registrar, the defence 
counsel and other invited stakeholders (civil society 
organizations etc.) met for a stakeholders meeting. 
After that, there was a closed session with the judges, 
defence team, prosecution and Uganda Prison Service. 
Kwoyelo’s trial opened at 12 AM. Below is a summary 
of the stakeholders meeting and the court session.

Judges Meeting with Stakeholders

The meeting was presided over by Principle Judge Yo-
koyamu Bamwine. During this meeting, the judiciary 
and registrar invited questions by the attending stake-
holders. Questions were raised regarding victim and 
witness protection, accountability for SGBV crimes, the 
Court Users Committee, outreach and engagement 
with victims (especially women and girls), counselling 
for victims and witnesses, whether the ICC Act was ap-
plicable, the relationship between the ICD and the ICC, 
the relationship of the trial to mato oput, reparations 
and accountability for the UPDF. Concerns were raised 
on the impact of Kwoyelo’s trial on the amnesty and 
on the likelihood of return for those still in the bush.

In response to the issues raised, the registrar and judi-
ciary commented that the ICD was “not in competition 
with the ICC” and that the ICD was set up to “comple-
ment the ICC”, but that it would be able to try them. It 
was affirmed that the ICC Act would not be applied as 
it “does not have retroactive application”. Concerning 
accountability for high-ranking UPDF officers, the judi-
ciary commented that if the prosecution would bring a 
case against an officer, there would be nothing to pre-
vent the ICD from prosecuting the officer. Concerning 
witness and victim protection, the registrar said that 
this was a ‘grey area’ that was currently considered by 
the Uganda Law Reform Commission. He said that, cur-
rently, already a number of measures for victim and wit-
ness protection are applied, such as in camera hearings.

It was announced that Caritas had offered to give 
free counselling services to witnesses appearing be-
fore the ICD and that to this end they entered into 
an agreement with JLOS. On reparations, it was stat-
ed that Ugandan law does not provide for repara-
tions apart from in a few exceptional cases (such as 
defilement). For reparations to be a part of ICD pro-
ceedings, relevant legislation would first need to be 
passed by parliament. Concerning the relationship 
between the ICD and Mato Oput it was said that, 

with reference to the repugnancy clause, traditional 
justice and criminal justice are not mutually exclusive. 
Justice Owiny –Dollo said, in his understanding of 
the Acholi justice system of Mato Oput, the two are 
complementary and even those tried before the ICD 
can engage in Mato Oput without any fear of double 
jeopardy since Mato Oput is reconciliatory.

It was further announced that efforts were under-
way to have the proceedings projected live on a 
video screen outside the High Court for interest-
ed parties to be able to follow the proceedings. 

Court Session

Amendment Indictment and Plea Taking

The prosecution sought for an amendment of the 
original indictment (under section 50 of the Trial 
on Indictments Act Cap 23) by adding 53 alterna-
tive charges under the Penal Code Act (e.g. murder 
and kidnap) to the 12 original counts for war crimes 
under the Geneva Conventions Act (e.g. wilful killing 
and taking of hostages). The charges were then read 
out to Kwoyelo and he pleaded not guilty to all. A Luo 
interpreter translated the proceedings to Kwoyelo.

Preliminary Objections

After the plea taking, the defence team indicated 
it wanted to bring three issues of law as preliminary 
objections, i.e.: this was later expunged from the re-
cord and scheduled for  hearing on July 25, 2011.

Thomas Kwoyelo heavily guarded by prison guards.



1. Kwoyelo’s amnesty application. 
In their submission the defence argued that Kwoyelo 
had applied for amnesty on January 12, 2010 in Luzira 
prison and that he had renounced involvement in war 
or armed rebellion. On March 19, 2010, the Amnesty 
Commission Principle Legal Officer wrote to the DPP 
stating that Kwoyelo was considered to qualify for am-
nesty. The Principle Legal Officer requested the DPP for 
certification/determination of eligibility to enable the 
Amnesty Commission to issue an amnesty certificate. 
(For a reference to the legal provision that requires this, 
see above.) The DPP never responded to this letter and 
held on to Kwoyelo’s file, thus blocking the Amnesty 
Commission from issuing an official amnesty certifi-
cate. The defence argued that the charges in the indict-
ment indicate that the alleged offences were all com-
mitted during rebellion, exactly the kind of conduct 
for which prosecution is blocked by the Amnesty Act. 

The defence further argued that the fact that Kwoy-
elo was not granted amnesty, whereas senior former 
LRA commanders such as Brigadier Kenneth Banya 
and Sam Kolo did receive amnesty, violates the prin-
ciple of equality before the law, as enshrined in article 
21 of the Constitution. “The accused, being a junior in 
rank of a Colonel, feels that since Brigadiers who were 
higher than him were given amnesty, the denial by the 
DPP to respond infringes his constitutional right to fair 
treatment,” unless he is being held for any other of-
fences not falling under the Amnesty Act. The bench 
hinted that they needed proof that Banya was indeed 
captured, in light of the argument that Kwoyelo’s and 
Banya’s applications for amnesty were made under 
the same circumstances faced by Kwoyelo, to which 
the defence responded that this was “a notorious fact”. 
The defence argued that the lack of response by the 
DPP was illegal and asked the court to compel the 
DPP to respond to the Amnesty Commission’s letter.  

2. Disclosure of mitigating and excul-
patory evidence against the accused. 
This point was not elaborated on but deferred to the 
hearing of preliminary objections on July 25th. The 
prosecution, however, stated it intended to disclose 
evidence by the end of the week to the defence. 

3.The qualification of the war as an ‘in-
ternational armed conflict’ in the indict-
ment. 
This point was similarly not elaborated on but deferred 
to the hearing of preliminary objections on July 25th. 
[Note: This is an essential issue as the applicability of 
the Geneva Conventions Act and consequently the 
“grave breaches regime” which gives rise to individual 
criminal responsibility and the definition of conduct as 
‘war crimes’ (vis-à-vis only the Penal Code Act) depends 
on it.  Kwoyelo’s Indictment states that; “The offences 
contained and charged in this indictment were com-
mitted in the context of an international armed conflict 
that existed in  Northern Uganda, Southern Sudan and 
North Eastern Democratic Republic of Congo between 
the Lord’s Resistance Army rebels (herein after referred 
to as the LRA rebels) with the support of and under the 
control of the government of Sudan, fighting against 
the government of the Republic of Uganda as by law 
established, between 1987 and 2008. That the ac-
cused, Thomas Kwoyelo alias Latoni, was at all material 
times relevant to this indictment a senior commander/
officer in the Lord’s Resistance Army (LRA) rebel group 
under the overall command of Joseph Kony.  All at-
tacks by the LRA which took place in Kilak County, 
Amuru District between 1987 and 2005, the subject of 
charges in this indictment, were either commanded by 
him or were carried out with his full knowledge and 
authority. Finally, that all property and persons the 
subject of charges in this indictment were protected 
persons and property under the 4th Geneva Conven-
tion of 1949, and the accused was aware of the factual 
circumstances that established such protected status.

Thomas Kwoyelo’s mother and relatives waiting outside the 
courtroom for the trial to resume.

Hon. Justice Dan  Akiiki Kiiza Head of  the ICD.



All the conduct mentioned in Kwoyelo’s indictment 
was committed within Ugandan borders (Kilak County 
to be precise). Uganda has domesticated only the Ge-
neva Conventions and not Additional Protocol II to the 
Geneva Conventions. Additional Protocol II is applica-
ble to conflicts of a non-international/internal nature, 
whereas the Geneva Conventions are applicable only 
to international armed conflicts (apart from an article 
common to the four Geneva Conventions “common 
article 3”, which under Ugandan law does not give rise 
to individual criminal responsibility). In other words, 
Ugandan law recognizes “war crimes” in the context of 
international armed conflicts only (vis-à-vis the devel-
opment in customary international law that qualifies 
certain “serious violations” in non-international armed 
conflicts as war crimes as well). Indeed, the ICC Act does 
provide for the qualification of offences committed in 
the context of non-international armed conflicts as war 
crimes, but, as mentioned above, the ICC Act is deemed 
non-applicable as it is deemed not to have retroactive 
application.  For the Geneva Conventions Act to be ap-
plicable, the prosecution will have to prove that the 
conflict in northern Uganda was international in nature.
To prove that a conflict was international in nature, the 
so-called “overall control” test (or “Tadic” test –after a 
ruling by the International Criminal Tribunal for the For-
mer Yugoslavia- which requires that an external state 
has overall control over subordinate armed forces or 
militias, in this case the LRA) has developed ascendan-
cy in international law and it appears that the mere fi-
nancing and supplying of weapons by an external actor 
is not sufficient to qualify a conflict as an international 
armed conflict. The judges commented that they had 
expected the preliminary objections to be brought lat-
er during the proceedings. The defence then withdrew 
its preliminary objections. A date for hearing the pre-
liminary objections was set for Monday July 25th, 2011. 

Selection of Court Assessors

After the raising of preliminary objections by the de-
fence, the judges evaluated the three to the trial desig-
nated assessors. As out of the three selected assessors 
two were retired police officers, the presiding judge 
decided that one of the two was to be removed and/
or replaced by another assessor, to ensure the asses-
sors were representative of “the man on the street”. If 
indeed it will be decided the assessors should be three 
in number, an additional assessor will be identified 
during the hearing next month. Neither the prosecu-
tion nor the defence objected to the selected asses-
sors or the removal or replacement of one of them.

Dates: The Coming Court Sessions

The Court case was adjourned to Monday July 25th, 
2011 for hearing of preliminary objections. The first 
hearing was set for August 15, 2011. (The defence ar-
gued that they needed at least one month for their 
own investigation of evidence, after the disclosure of 
evidence by the prosecution, and this was granted.)

Note: 
This ICD trial watch is intended to be a factual up-
date, based on what transpires during the Kwoyelo 
trial proceedings. This update was provided by An-
nelieke Van da wiel, BJP Transitional Justice Lawyer, 
with inputs from Stephen Oola, TJ and Governance 
Analyst and Ag. Head of Research and Advocacy De-
partment Refugee Law Project. Special thanks to 
Moses Chrispus Okello-Coordinator of the Kitgum 
Peace Documentation Centre and Paul for the photo-
graphs. The Newsletter was designed by Opiny shaffic.

For More information please contact: Stephen Oola, 
Ag Head of Research and Advocacy Department, 

Refugee Law Project, Faculty of Law –Makerere Uni-
versity on s.oola@refugeelawproject.org or 
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