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Preliminary Objections and Constitutional Referral

Gulu High Court, International Crimes Division, July 25, 
2011

two preliminary objections to make.  In response, 
Justice Akiiki Kiiza expressed dismay that no formal 
written objections had been submitted to the court.
The prosecution also considered the absence of a writ-
ten objection to be a defect and argued that, according 
to Section 58 of the Trial on Indictments Act, motions 
made to quash the indictment should be made in writ-
ten format. (Section 58 (2) reads: “A written statement 
of every such motion shall be delivered to the chief 
registrar or other offi  cer of the court by or on behalf 
of the accused and shall be entered upon the record.” 
(Parenthesis added.)) The prosecution further argued 
that preliminary objections cannot be raised after plea 
taking. (Section 58 (1) reads “If any indictment does 
not state and cannot by any alteration authorised by 
Section 50 be made to state, any off ence of which the 
accused has had notice, it shall be quashed either on 
a motion made before the accused pleads or on a mo-
tion made in arrest of judgment”.(Parenthesis added.)) 
In response to the prosecution, the defence team ar-
gued that a procedural issue should not override an 
issue of substantive justice, and prayed that Section 
58 or the Trial on Indictments Act would be inter-
preted in light of Art. 126 (2) (e) (providing the prin-
ciple that substantive justice should be administered 
without undue regard to technicalities) and Art. 28 
(right to a fair hearing) of the Constitution. The de-
fence team further added that, during the plea taking 
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Introduction Kwoyelo Trial Update # 2

During the opening of the trial on July 11, 2011, the de-
fence expressed its desire to submit to the court three 
preliminary objections.  Specifi cally, the defence raised 
objections regarding, fi rst, constitutional implications 
of the DPP’s failure to respond to Kwoyelo’s amnesty 
application; second, the prosecution’s obligation to 
disclose mitigating and exculpatory evidence; and 
third, the determination of the confl ict in which the 
accused played a role as international armed confl ict. 
In response, the bench indicated that it had not 
expected preliminary objections to be brought 
during the plea taking phase of the trial, where-
upon the defence team withdrew its preliminary 
objections.  The court set 25th of July 2011 as the 
date on which the defence would be given the op-
portunity to submit its preliminary objections.

Submission of Preliminary Objections

At the start of the hearing (at 9.25 AM) on July 25th, 2011, 
it was announced that Caleb Alaka was not available for 
the trial that day and that John Francis Onyango had 
been assigned to be the lead counsel for the day, with 
the assistance of Nicholas Opio from AA Associates.

Contention On Whether The Preliminary Ob-
jections Could Be Made Verbally

Onyango announced that the defence had two 
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on July 11, 2011, it had asked the bench for guidance 
on this topic, and that the judges themselves had in-
structed the defence to raise its preliminary objections 
at a later time. Finally, the defence stated that the pre-
liminary objections do not seek to “quash the indict-
ment in its totality”, but instead that they are concerned 
with only a part of the indictment [i.e. the charges un-
der the Geneva Conventions Act only].  In conclusion 
the defence argued that the preliminary objections 
ought to be heard by the court, both in the interest of a 
fair trial and substantive justice and in light of the prin-
ciple of legality. Justice Akiiki Kiiza adjourned court 
until 11 AM for deliberation on whether to allow the 
defence to submit their preliminary objections orally.

Hearing of Preliminary Objections

 The hearing resumed at 12.15 PM. The bench 
overruled the prosecution’s objection to the defence’s 
failure to provide written statements, and allowed 
the defence to raise its preliminary objections orally, 
on the grounds that procedural issues should yield 
to substantive justice (Art. 126 (2) (e) of the Constitu-
tion). Although Section 58 of the Trial on Indictments 
Act reads that “a written statement shall be delivered” 
(parenthesis added), the court concluded that the 
meaning of the word “shall” in this context is direc-
tory rather than mandatory, and that the court’s re-
fusal to hear the defence’s oral preliminary objections 
would be tantamount to denying the accused a fair 
hearing.  The foregoing notwithstanding, however, 
Justice Akiiki Kiiza expressed his displeasure with the 
defence for not submitting its preliminary objections 
in written form. He also wondered, somewhat rhetori-
cally, why the defence had withdrawn its preliminary 
objections during the opening of the trial only to 
raise them again orally later. Justice Akiiki Kiiza em-
phasized that the right to a speedy trial, according to 

Art. 28 (1) of the Constitution, 
should be honoured by all parties.

The defence raised the following pre-
liminary objections:
- Prosecution’s obligation to disclose mitigat-
ing and exculpatory evidence
•	 The	 defence	 objected	 to	 the	 partial	 non-
disclosure of evidence and requested that the pros-
ecution provide any missing evidence (including 
evidence received by the prosecution from the ICC 
and MONUC and UPDF documents).  Out of 77 state-
ments, the defence pointed out, 26 have been re-
dacted (in the form of censored names, information 
about who recorded the statements, and where wit-
ness statements were taken). Furthermore, whereas 
requests for post-mortem reports had been pro-
vided, the post-mortem reports themselves had not. 

In addition, the defence had been provided with pho-
tographs without adequate information regarding 
those photos (e.g. location of mass graves depicted 
in the photographs).  The defence claimed that the 
prosecution’s failure to disclose mitigating and ex-
culpatory evidence prevented the defence from pre-
paring an adequate line of defence and violated Art. 
28 (1) and (3) (right to a fair hearing) and Art. 44 (c) 
(non-derogability of the right to a fair hearing) of the 
Constitution; National Objectives and Directive Prin-
ciples of State Policy I (i); Section 14 (2) (a) of the Ju-
dicature Act; and paragraph 8 (1) and (2) of the High 
Court (International Crimes Division) Practice Direc-
tions 2011 (on the rules of procedure). The defence 
further argued that these principles are applied by the 
International Criminal Tribunal for Rwanda (ICTR), the 
International Criminal Court (ICC) and the Internation-
al Criminal Tribunal for the Former Yugoslavia (ICTY) .

Hon. Justice Elizabeth Ibanda is on the ICD Bench



•	 The	 judges	 referred	 to	 the	 Soon	 Yeon	 Kong	
Kwanga Mao vs. Attorney General (Constitutional 
Reference No 6 of 2007), wherein the court had con-
cluded that the right to disclosure is not absolute. The 
defence argued that the case “did not go far enough”, 
especially on the issue of the prosecution’s obligation 
to disclose exculpatory evidence. The judges, however, 
responded that the case was binding and not advisory. 
The defence argued that its understanding of the case 
was that the prosecution must provide valid reasons 
as to why it wants to redact parts of evidence and that 
the decision should rest with the Court not the prose-
cution’s discretion.  The judges argued evidence redac-
tion, especially the redaction of names, can be justified 
for the sake of victim and witness protection, though 
a final conclusion on this issue was not reached.

The nature of the indictment

•According to the defence, the particulars of the charg-
es brought against the accused are too vague to en-
able the defence to determine whether the conflict 
can be determined as an international armed conflict. 
The particulars fail to disclose any facts regarding the 
mentioned states (Sudan, the Democratic Republic 
Congo and Uganda) being at war during the period of 
1993 – 2005. The defence asked, for example, whether 
the prosecution’s reference to the DRC, Sudan, Uganda 
means that the parties were indeed at war with each 
other.  As they stand, the facts fail to show a nexus be-
tween the offences and the direction, control or sup-
port of one of the states, the defence argued. The Trial 
on Indictments Act Section 22, the defence noted, re-
quires that statements of specific offences go together 
with such particulars as may be necessary in order to 
provide reasonable information as to the nature of the 
offence charged.  The foregoing, the defence further 
noted, is a general principle of international law, and, as 
such, is applicable in the Ugandan domestic legal order 
in light of Art. 287 of the Constitution, as interpreted by 
the Constitutional Court in ULS vs. The Attorney Gener-
al (Constitutional Petition No 2 of 2002). (The defence 
argued that provisions of any international legal instru-
ment that Uganda is a party to and that have attained 
the nature of jus cogens are automatically part of the 
Constitution. A discussion then followed on whether 
it was necessary to domesticate the ICC Rome Statute. 
Both a member of the judiciary and the defence were 
of the opinion that it was not necessary. However, the 
defence stressed that this opinion was made for the 
purpose of analogy and not part of their submission.)

•	 The	 defence	 quoted	 the	 ICTR	 Trial	 Chamber	
(Prosecutor vs. Nsengiyumva) in support of its ar-
gument that particulars related to charges brought 
against the accused under the Geneva Conventions Act 
are so vague as to undermine an equality of arms and 
impair a proper preparation of defence. The defence 
argued that all indictments relating to the Geneva Con-
ventions Act should therefore be declared defective.

 At this stage the defence announced it wanted 
to apply for a reference to the Constitutional Court. 
The judges, surprised by the defence’s line of argu-
ment, asked why the defence had brought forward its 
preliminary objections if the defence intended to seek 
a constitutional reference.  The justices stated that first 
things should come first and asked what the effect a 
constitutional reference would have on the prelimi-
nary objections. The defence responded that it would, 
for the time being, abandon the constitutional refer-
ence.  The judges advised the defence attorneys to 

consult with their client and reach an unequivocal deci-
sion on whether or not to make a constitutional reference 
afterwards. Court adjourned from 2.30 PM to 3.15PM.

The Request for a Constitutional Referral 

 The session resumed at 4 PM, 45 minutes lat-
er than scheduled. The defence stated that, after ad-
dressing the issue with the prosecution, the defence 
wanted to request a constitutional reference, on the 
basis of Art. 137 (5) (b) of the Constitution. The de-
fence requested that the ICD refrain from ruling on 
the preliminary objections until the Constitutional 
Court reached a decision on the following issues:

•	 “Whether	the	acts	of	the	DPP	and	the	Amnesty	
Commission in refusing and/or failing to grant a Cer-
tificate of Amnesty to the accused person while grant-
ing the same to 14 others in similar circumstances,

Hon. Justice Dan  Akiiki Kiiza Head of  the ICD.
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is discriminative and in contravention of and inconsistent 
with Art.s 1, 2, 20 (2), 21 (1) and (3) of the Constitution”;
•	 “Whether	 the	 act	 of	 accusing	 the	 ac-
cused person under common Article 2 of the Ge-
neva Conventions and Section 2 (1) (d) and (e) of 
the Geneva Conventions Act for off ences allegedly 
committed in Uganda between 1993 and 2005 is in-
consistent with and in contravention of Art.s 1, 2, 
8(a) and 287 of the Constitution and National Ob-
jectives I and XXVIII (i) (b) of the Constitution”;.
•	 “Whether	the	detention	of	the	accused	in	the	
private residence of an offi  cial of the chieftaincy of the 
intelligence service for over four months is in contra-
vention and inconsistent with Art.s 1, 2, 23 (2), (3), (4) 
(b) and (5), art. 24 and art. 44(a) of the Constitution”.

The bench concluded the session by staying the 
ICD proceedings.  Court was adjourned at 4.23 PM. 
The	case	is	now	before	the	Constitutional	Court.		Wheth-
er the case before the ICD is to continue as planned on 
July 15th, 2011 depends on the Constitutional Court’s 
resolution of the outstanding issues prior to that date.  
In the meantime, Thomas Kwoyelo remains  in cus-
tody. As it is highly unlikely that the case before the 
Constitutional Court will be resolved before July 15th, 
the ICD is likely not to convene again for some time.
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