
1 
 

Remarks: A moral imperative to speak 

 

I want to begin by thanking all of you for your presence here. I think that I speak not only for 

myself but also on behalf of Pumla Gobodo-Madikizela and the Institute for Justice and 

Reconciliation when I say that we feel inspired by your support. I want to thank especially Pumla 

for working so tirelessly to bring about this event which marks the fourth public event to come 

out of the collaboration under the signifier ―Living Reconciliation‖.  

 

It is in order to justify to you our choice of this word ‗living‘ in naming our project that I refer to 

the work of Oscar Wilde (not the only enfant terrible from whom we will hear tonight) who, 

somewhat pessimistically, once remarked: ‗To live is the rarest thing in the world. Most people 

exist, that is all.‘ While the Living Reconciliation Forum is inspired by a notion of ‗living‘ that is 

more than mere existence as Wilde indicates, we believe, contrary to Wilde, that living does not 

have to be a rare thing, that all of us can learn to live and not just merely exist in the world. 

Living, when it is expressed as more than existence, suggests effort, action, vitality, work, 

difficulty, process, struggle. And it is not mere coincidence that this word imposed itself upon us 

standing next door as it does to the word Reconciliation. For is it not true that when we talk 

about reconciliation we are essentially naming this difficult, but vital, activity or event to which 

the notion of ‗living‘ already refers?  

 

The Living Reconciliation Forum hopes to revitalise the national debate on reconciliation, 

restitution and forgiveness by creating regular opportunities for public dialogue and other events 

that would contribute to and nurture the life or the living of reconciliation in South Africa. This 

manifestation of the longstanding collaboration between faculty at UCT and the IJR was 

informally established in 2009. It grew out of our concern that the scholarly work on 

reconciliation and reparation was at risk of becoming perceived in civil society as too far 
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removed from its concerns and other socially responsive needs in South Africa. Our motivation 

for establishing this collaboration thus also involves an effort to (re-)connect academic 

scholarship on reconciliation and reparation with current debates in civil society (to which the 

IJR is close) emphasizing the continuing need for reconciliation and reparation, but noting with 

concern that these debates have more and more become couched in terms of taxonomies that 

would encourage violence and vengeance. 

 

In order to nurture the connection between academia and civil society in this context, we 

thought that it was necessary to again raise awareness in civil society about the need for peace-

driven, dialogical processes of healing, while emphasizing the crucial importance of both 

symbolic and material reparation – reparation, therefore, that is truly reparative and that does not 

just further divide South Africa along racial lines. We are not claiming that these efforts to bring 

about reconciliation through reparation are totally absent in our society. On the contrary, those 

of you who attended the first series of Living Reconciliation events will recall the strong 

emphasis on the project at Solms Delta in Stellenbosch as an exemplar of living reconciliation 

through continuous symbolic and material reparation. 

 

To contribute to the understanding of this project‘s emphasis on reparation within the larger 

reconciliation context in South Africa, I want to briefly take us back to the famous post-amble of 

South Africa‘s interim Constitution of 1993. When the Apartheid government effectively voted 

itself out of power by enacting this Constitution, it established as national law, the words of this 

post-amble. Here is an extract from it: ‗The pursuit of national unity, the well-being of all South 

African citizens and peace require reconciliation between the people of South Africa and the 

reconstruction of society. The adoption of this Constitution lays the secure foundation for the 

people of South Africa to transcend the divisions and strife of the past ... These can now be 
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addressed on the basis that there is a need for understanding but not for vengeance, a need for 

reparation but not for retaliation, a need for ubuntu but not for victimisation.‘ 

 

The postamble continued famously to provide for the granting of amnesty in respect of deeds 

associated with political objectives and committed in the course of the conflicts of the past. It 

ended with these words: ‗With this Constitution and these commitments we, the people of South 

Africa, open a new chapter in the history of our country.‖ 

 

You will recall that the civil and criminal amnesty provisions of the Act were challenged in the 

Constitutional Court by, amongst others, members of the Biko family. The basis of the 

constitutional challenge was that section 22 of the interim constitution granted everyone the 

right to have justiciable disputes settled by a court of law or other independent forum. The 

constitutional court held that (as a right in the Bill of Rights) the section 22 right could be and 

indeed was justifiably limited by a provision of the constitution itself – the postamble which, the 

court confirmed, has the status of law. The court‘s judgment thus provided the force of law to 

the amnesty dispensation contemplated in the TRC Act.  

 

And so the Amnesty Committee lawfully acquired the power to grant amnesty to applicants who 

met the criteria of full disclosure and political motivation. However, when one looks closely at 

the Constitutional Court‘s judgment it clearly emphasized that the postamble of the interim 

constitution described amnesty as but one of the measures to ‗advance reconciliation and 

reconstruction.‘ In this regard, the court was at pains to point out that the justification for the 

admittedly far-reaching amnesty contemplated in the TRC Act, was that it incentivised 

perpetrators to disclose the truth which the victims sought so desperately to know.  
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Yet, the court also held that the postamble must be read holistically, as expressing ‗an integrated 

philosophical and jurisprudential approach‘. According to this approach, ‗[t]he reference to ―such 

reconciliation and reconstruction‖ in the postamble embraces the continuing radiating influence 

of the reference to ―the need for reparation‖. Crucially, the court held that the postamble 

essentially necessitated ‗a difficult, sensitive, perhaps even agonising, balancing act between the 

need for justice to victims of past abuse and the need for reconciliation and rapid transition to a 

new future; between encouragement to wrongdoers to help in the discovery of the truth and the 

need for reparations for the victims of that truth; between a correction in the old and the 

creation of the new.‘ 

 

What is clear from the aforementioned is that the Constitutional Court contemplated a difficult 

balancing act between the granting of amnesty and ‗the need for reparation‘. In addition, the 

court went on to describe a very wide and multi-dimensional concept of reparation, linked, once 

again as indicated by the textual context, to the ‗reconstruction of society‘. As regards the wide 

concept of reparation, one notes that the court did not restrict itself to symbolic acts, but also 

referred to several more examples with a material dimension, such as the granting of scholarships 

and bursaries to the facilitation of the erection of tombstones, from the payment for complex 

surgical procedures to financial assistance for basic subsistence. What is clear is that the court, 

with this description of wide reparation, anticipated the implementation of a comprehensive 

reparation framework which would countervail the far-reaching amnesty dispensation. The fact 

that the State ultimately did not embrace such a framework of wide reparation does, of course 

not mean that the responsibility for reparation simply evaporates. 

 

Our former chief justice, Pius Langa, confirmed the fundamental relationship between reparation 

and South Africa‘s constitutional project when, in an address in 2006, he remarked, with 

reference to the postamble, that it is ‗a magnificent goal for a Constitution: to heal the wounds of 
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the past and guide us to a better future.‘ He went on to highlight the massive socio-economic 

transformations that still need to happen in South Africa, stating that ‗the levelling of the 

economic playing field‘ is ‗absolutely central to any concept of transformative constitutionalism.‘  

 

Although careful to emphasize that there is no one right way to deal with the immense violation 

that was apartheid, Langa spoke of the creation of a ‗climate for reconciliation‘ and emphasised 

that apartheid‘s beneficiaries ‗have a crucial role to play in the creation of such a climate. This 

does not mean that the blame on the beneficiaries of apartheid is increased, rather, it means that 

beneficiaries must take responsibility for the creation of this climate for reconciliation. The 

responsibility for that, however, goes beyond the government of the day. It is … a national 

project — for all of us.‘ 

 

What the former chief justice in fact indicates is a direct link between transformative 

constitutionalism, reconciliation and wide reparation. I believe that it is in this context that 

Archbishop Emeritus Desmond Tutu‘s recent call for a wealth tax should be read. The call 

should also be read in the context of what Tutu told big business at the opening of the TRC‘s 

business sector hearings when he said that ‗it will be wonderful to have someone here say we did 

this, we did that, we want to participate and we want to say here is something that will assist in 

pouring oil on wounds. […] None of us could ever claim that money would ever be able to 

restore to people, loved ones, but it will go a very, very long way to saying that we, people who 

can afford it, we want to be part of the feeling of this beautiful land‘.  

 

Whatever one might think about a wealth tax, Tutu‘s recent call has itself placed the question of 

ways and means of reparation squarely back on the agenda and in this way reinvigorated our 

public discourse around the ethics, politics and law of reconciliation. The Living Reconciliation 

Forum, as I stated earlier, shares this aspiration to reinvigorate ethical discussion, this hope for a 



6 
 

reparative politics, this longing for a living which necessitates so much, much more than mere 

existence. 

 

Jaco Barnard-Naudé, 24 August 2011 


